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MESSAGE 


FROM 


THE PRESIDENT OF THE UNITED STATES 


TRANSMITTING 


THE CONVENTION BETWEEN THE UNITED STATES OF AMERICA 
AND CANADA, SIGNED AT OTTAWA ON AUGUST 8, 1956, FURTHER 
MODIFYING AND SUPPLEMENTING THE INCOME-TAX CON- 
VENTION AND PROTOCOL OF MARCH 4, 1942, AS MODIFIED BY 
THE SUPPLEMENTARY CONVENTION OF JUNE 12, 1950 


January 17, 1957.—Convention was read the first time and the injunction of 
secrecy was removed therefrom. The convention, the President’s message of 
transmittal, and all accompanying papers were referred to the Committee on 
Foreign Relations and ordered to be printed for the use of the Senate 


Tue Waite Houss, January 17, 1967. 
To the Senate of the United States: 


With a view to receiving the advice and consent of the Senate to 
ratification, I transmit herewith the convention between the United 
States of America and Canada, signed at Ottawa on August 8, 1956 
further modifying and supplementing the income-tax convention and 
protocol of March 4, 1942, as modified by the supplementary conven- 
tion of June 12, 1950. 

I also transmit for the information of the Senate the report by the 
Secretary of State with respect to the supplementary convention, 
together with the memorandum enclosed with that report. 

The supplementary convention has the approval of the Depart: 
ment of State and the Department of the Treasury: 


Dwient D. EIsenHOWER. 
(Enclosures:.(1) Report. of the Secretary of State. with. enclosed, 


memorandums; (2) supplementary income-tax convention with Canada 
signed August,8, 1956.) 


86118 








2 CONVENTION BETWEEN UNITED STATES AND CANADA 


DEPARTMENT OF STATE, 
Washington, January 5, 1957. 
The PRESIDENT, 
The White House: 


The undersigned, the Secretary of State, has the honor to submit 
to the President, with a view to its transmission to the Senate to 
receive the advice and consent of that body to ratification, if the 
President approve thereof, a convention between the United States 
of America and Canada, signed at Ottawa on August 8, 1956, further 
modifying and supplementing the income-tax convention and protocol 
of March 4, 1942, as modified by the supplementary convention of 
June 12, 1950. 

As in the cases of the previous conventions and protocol, the new 
convention was formulated as a result of technical discussions between 
officials of this Government and officials of the Canadian Government. 
The convention submitted herewith has the approval of the Depart- 
ment of State and the Department of the Treasury. 

The convention and protocol of 1942 (S. Ex. B, 77th Cong., 2d 
sess.; 56 Stat. 1399) were brought into force by the exchange of 
instruments of ratification on June 15, 1942. 

The supplementary convention of 1950 (S. Ex. R, 81st Cong., 2d 
sess.;2 U.S. T.; pt. 2, 2248) was brought into force by the exchange of 
instruments of ratification on November 21, 1951. 

The new convention reflects further experience in connection with 
tax: problems arising from the application of the existing treaty pro- 
visions for the avoidance of double taxation and from the economic 
relations between the two countries. 

The supplementary convention submitted herewith has two articles. 
Article 1, which contains the substantive provisions, has seven 
lettered subparagraphs, each of which would effect some modification 
in the 1942 convention as modified by the 1950 supplementary 
convention. 

Article I (a) would amplify the provisions relating to relief from 
double taxation of income derived from the operation of ships and air- 
craft so as to extend the same principle to the operation of motor 
vehicles as common carriers or contract carriers. 

Article I (b) would amend the provisions relating to the taxation of 
income from personal services so that, on a reciprocal basis, an em- 
ployee in a Canadian branch of an American enterprise would be 
considered an employee of a Canadian enterprise and would receive 
the same tax treatment as an employee of a wholly Canadian enter- 
prise. 

Article I (c), by excluding earned income from the scope of article 
XI of the 1942 convention, would eliminate a problem created by the 
1950 supplementary convention. It would also confirm the authority 
for administrative procedures to assure that persons not entitled to the 
benefit of a reduced rate of tax on investment income will not receive 
such benefit. 

Article I (d) relates to intercorporate dividends and would reduce 
from 15 to 5 percent the taa on dividends paid by a subsidiary corpo- 
ration to a parent corporation in any case where at least 51 percent of 
the voting stock of the subsidiary is held by the parent corporation, 
either alone or in association with not more than three other corpora- 
tions each of which owns at least 10 percent of the voting stock. 
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Article. I (e) would add. a new article relating to deductions for 
contributions to charitable organizations. 

Article I (f) would add a new article establishing on a: reciprocal 
basis the principle, already applicable under United States law, 
whereby a resident of one of the countries who is a beneficiary of an 
estate or trust in the other country would be exempt from taxation 
by such other country with respect to that portion of an amount 
paid by the estate or trust to such beneficiary out of the estate’s or 
trust’s income from sources outside such other country. 

Article I (g) modifies provisions relating to administrative coopera- 
tion in order to reflect a practical situation, particularly in regard to 
the furnishing of certain information. 

Article II provides that the supplementary convention shall be 
ratified and that instruments of ratification shall be exchanged. It is 
prescribed that the convention shall become effective with respect 
to taxable years beginning on January 1 of the calendar year in which 
the exchange of instruments of ratification takes place, The supple- 
mentary convention would continue effective indefinitely as though 
an integral part of the 1942 convention, as modified and aia. 
mented. 

The Department of the Treasury has submitted a memorandum 
regarding technical aspects of the provisions of the supplementary 
convention and their application in particular circumstances. Con- 
sidering that the Treasury memorandum would be useful to the Senate, 
it is enclosed for submission to the Senate together with the con- 
vention. 

Respectfully submitted. 

JoHN Foster DUuLLEs. 


_ (Enclosures: (1) Treasury memorandum; (2) supplementary 
income-tax convention with Canada, signed August 8, 1956.) 


MemoraNpuM To AccOMPANY THE PRoPosED CONVENTION BETWEEN 
THE Unirep Srates oF AMERICA AND CANADA MODIFYING THE 
Existine Incoms Tax CONVENTION BETWEEN THE Two CouUNTRIES 


The proposed convention with Canada would modify for the second 
time the income-tax convention and protocol of March 4, 1942. 
The first modification, signed June 12, 1950, was based on the experi- 
ence of both countries with the convention up to that time. The 
present convention reflects the additional experience with tax issues 
growing out of the economic relations between Canada and the 
United States. The convention has two articles, the first containing 
substantive provisions and the second providing for effective dates 
and procedural matters. 


ARTICLE I 


Income from transportation enterprises 


The existing treaty provides for tax exemption of income derived 
by an enterprise of one country from the transportation of persons 
and property by aircraft or ships in the other country. Paragraph 
(a) of article I would extend this principle to profits from the trans- 
portation of freight by trucking companies. The movement of trucks’ 
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from the United States into Canada and back again into the United 
States involves irksome problems of income allocation which can be 
avoided through the reciprocal exemption device. Under the pro- 
posed convention a United States trucking enterprise operating be- 
tween points in the United States and Canada will be exempt from 
Canadian tax on income from such operations and will be taxable 
solely by the United States. However, an enterprise operating 
trucks solely in Canada, without crossing the border, will continue 
to be taxed in Canada. 


Employees of foreign branches 

Under the existing treaty, income from personal services performed 
in the United States by a Canadian is exempt from tax if he spends 
not more than 183 days of the taxable year in the United States and 
(1) the services are performed for a Canadian enterprise, or (2) his 
compensation for the personal services does not exceed $5,000. This 
provision would be amended by paragraph (b) of the proposed con- 
vention so that an employee in a Canadian branch of an American 
firm would be considered an employee of a Canadian enterprise and 
would receive the same tax treatment as an employee of a firm that 
is wholly Canadian. This change corresponds to provisions adopted 
in other treaties, with Japan for example, and is in harmony with 
section 861 (a) (3) of the Internal Revenue Code. 


Taz on earned income increased 

At present a United States resident who receives income from 
sources in Canada is subject to a maximum Canadian tax of 15 percent, 
provided he does not have a permanent establishment in Canada. 
As the treaty was originally approved, the 15 percent rate applied 
to the income of a United States resident who was not engaged in 
trade or business in Canada, which had the effect of restricting the 
15 percent tax rate to investment income. <A person rendering 
personal services in Canada was engaged in trade or business there 
and did not qualify for the reduced rate on his earned income. The 
same situation applied to Canadians receiving income from United 
States sources. When the Canadian treaty was modified by the 
protocol of June 12, 1950, and the permanent establishment test was 
substituted for the trade or business test, it had the unintended effect 
of making the 15 percent tax rate applicable to personal-service 
income. A citizen of one country could be working in the other, as 
is common along the border, without having a permanent establish- 
ment there, 

The practical consequences of the change were of relatively minor 
importance to the individual taxpayers involved. The aggregate tax 
liability of a United States citizen living in the United States and 
working in Canada is determined by the United States tax laws. The 
fact that his earned income in Canada was taxed there at a maximum 
of 15 percent reduced his credit for Canadian taxes and increased his 
net liability to the United States. Similarly the aggregate tax burden 
imposed on a Canadian resident who works in the United States is 
determined by Canadian law, and the maximum 15 percent tax rate 
imposed on his earned income in the United States under the treaty 
served to reduce the amount of credit which he could claim under the 
Canadian law and increased commensurately his Canadian tax lia- 
bility. Nevertheless there have been cases where taxpayers did 
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derive a net benefit from the change in treaty which was not intended. 
On the whole the principal impact was on the revenues of the two 
Governments, and depended on the relative number of residents of 
one country living in the other and the amount of their earnings. 

Paragraph (c) of article I of the proposed convention would elimi- 
nate the problem created by the 1950 protocol by excluding earned 
income from the scope of article XI of the ae treaty. Conse- 
quently, a Canadian resident who is employed in the United States, 
where he derives both earned income and investment income, would 
be taxed upon two bases: (1) his investment income would be subject 
to a 15 percent tax, and (2) his earned income would be subject to 
the regular normal and surtax. However, his tax liability on the 
combined income could not exceed the amount that would be payable 
without regard to the treaty. 

Paragraph (c) of article I of the proposed convention would also 
authorize the establishment of administrative procedures to assure 
that persons not entitled to the reduced rate of tax on investment 
income will not obtain it. Thus, dividends passing from a United 
States corporation through a Canadian bank or other Canadian 
intermediary to a recipient in a nontreaty country would be subject 
to additional withholding in Canada of 15 percent which would be 
remitted to the United States Treasury. This procedure has been 
followed in Canada but the proposed modification would confirm the 
practice. 


Intercor porate dividends 


At present the 15 percent tax on dividends flowing from one country 
to taxpayers of the other country is further reduced to 5 percent when 
the dividends are from a subsidiary corporation to a parent corpora- 
tion. For this purpose a subsidiary corporation is defined as one in 
which 95 percent or more of its voting stock is held by the parent 
corporation. This provision is liberalized by paragraph (d) of the 
proposed convention. The 5 percent rate would apply to dividends 
flowing from one country to another where 51 percent of the voting 
stock of the payor corporation is held by the recipient corporation, 
either alone or in association with not more than 3 other corporations 
each of which owns at least 10 percent of the voting stock. This 
provision would give recognition to the increasingly common practice 
of American business firms to undertake foreign ventures jointly, 
and to the change in the Internal Revenue Code by which credit for 
taxes paid by a foreign corporation can be claimed by a domestic 
corporation that owns at least 10 percent of the stock of the foreign 
corporation. ‘The proposed change is a further step toward elimi- 
nating double taxation in the corporate profits field. 


Deductions for charitable organizations 


Under the Internal Revenue Code, contributions made by a United 
States taxpayer to an organization created abroad are not allowed as 
an income-tax deduction even though it may meet all the tests of a 
charitable organization except place of organization. The present 
treaty with Canada contains no provision dealing with the deducti- 
bility of charitable contributions, although it does grant the same tax 
exemption to nonprofit institutions created in Canada which applies 
to nonprofit institutions created in the United States. 
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The proposed convention (par. (e) of art. 1) adds to the charitable- 
contribution ‘provision now in the Canadian treaty a new provision 
allowing a deduction for contributions to a charitable organization 
created in Canada, if such contribution would have been allowable as 
a deduction had the organization been created in the United States. 
The organization must meet the requirements of the laws in both 
countries, and the deduction is subject to two limitations. It may 
not exceed the amount allowed as a deduction under Canadian law, 
nor may it exceed the amount which would have been allowed if the 
taxpayer’s income from Canada were his aggregate income. 

A provision of this kind has been frequently urged by many Ameri- 
cans working in Canada or having other close ties there and who feel 
obligated to contribute to educational, welfare, and other nonprofit 
institutions in the areas whence they derive income. Canadian 
income recipients have similarly urged their Government to allow a 
deduction for contributions to American charitable organizations. 
At present Canada permits its residents who work in the United States 
to take deductions for charitable contributions to American institu- 
tions. The proposed revision would produce reciprocal treatment for 
United States residents who work in Canada. 


Income from trusts 

Under United States law, which treats a trust or estate as a conduit, 
the income currently derived by the beneficiary through an estate or 
trust has the same source and nature as when it was received by the 
estate or trust. Under Canadian principles, however, different rules 
apply. Thus where income is received from the United Kingdom by a 
trust established in Canada which distributes such income currently, 
the American beneficiary of the trust is considered to derive such 
income from Canada. In such a case the United Kingdom collects a 
tax on the income going to the Canadian trust, and Canada would 
collect an additional tax when the income is paid out by the trust to 
the American beneficiary. Since under the United States law the 
source of income is British, no credit is allowed for the Canadian tax. 
In reverse circumstances the United States would not collect a tax 
on income received from British sources by a domestic trust and paid 
out to a Canadian beneficiary. Paragraph (f) of the proposed conven- 
tion would insert a new article in the treaty by which Canada accepts 
the principle of United States law. 


Information provision 

Under the existing treaty, Canada is required (art. XX (2) (b)) to 
supply the United States with the names and addresses of persons 
not resident in Canada who derive income from the United States 
through a Canadian nominee and obtain the benefit of the reduced 
15 percent United States withholding rate although they are not 
entitled to it. Since in such cases Canada collects an additional 
15 percent tax on behalf of the United States; the information require- 
ment is no longer necessary. Paragraph (g) of article I of the proposed 
convention eliminates it. It also eliminates article XX (2) (c) of the 
existing treaty which obligates Canada to supply ‘‘where available’ 
the names and addresses of persons not resident in Canada who 
receive dividends from a Canadian corporation deriving more than 
50 percent of its gross income from within the United States and the 
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amount of such dividends. Canada has not been able to supply such 
information and deletion of the provision makes the treaty correspond 
to realities. 
ARTICLE II 

Effective date 

Article II of the proposed convention makes it effective for taxable 
years beginning on or after the 1st day of January in which occurs 
the exchange of the instruments of ratification. 


TREASURY DEPARTMENT, 
OFFICE OF THE SECRETARY, 
June 8, 1956. 





CONVENTION BETWEEN THE UNITED STATES OF 
AMERICA AND CANADA, FURTHER MODIFYING AND 
SUPPLEMENTING THE CONVENTION AND ACCOM- 
PANYING PROTOCOL OF MARCH 4, 1942, FOR THE 
AVOIDANCE OF DOUBLE TAXATION AND THE PRE- 
VENTION OF FISCAL EVASION IN THE CASE OF INCOME 
TAXES, AS MODIFIED BY THE SUPPLEMENTARY CON- 
VENTION OF JUNE 12, 1950 


The Government of the United States of America and the Govern- 
ment of Canada, being desirous of further modifying and supple- 
menting in certain respects the Convention and accompanying 
Protocol for the avoidance of double taxation and the prevention of 
fiscal evasion in the case of income taxes, signed at Washington on 
March 4, 1942, as modified by the Supplementary Convention of 
June 12, 1950, have decided to conclude a Supplementary Convention 
for that purpose and have appointed as their respective Plenipo- 
tentiaries: 

The Government of the United States of America: 
Livingston T. Merchant, Ambassador Extraordinary and 
Plenipotentiary of the United States of America to Canada, 
The Government of Canada: 
Walter E. Harris, Minister of Finance to the Government of 
Canada, 
who, having communicated to one another their respective full powers, 
found in good and due form, have agreed as follows: 


ARTICLE I 


The provisions of the Convention and Protocol between the United 
States of America and Canada, signed at Washington on March 4, 
1942, as modified by the Supplementary Convention of June 12, 1950, 
are hereby further modified and supplemented as follows: 

_ (a) By peerane as the third paragraph of Article V, the follow- 
ing new paragraph: 

“An enterprise of one of the contracting States engaged in 

the operation of motor vehicles, as a common carrier or as a 

contract carrier, shall be exempt from tax by the other 

contracting State in respect of income (if taxed by the 








8 CONVENTION BETWEEN UNITED STATES AND CANADA 


former State in respect of such income) arising from the 
transportation of property for hire between points in one 
State and points in the other State.”’ 

(b), By amending Article VII to read as follows: 

“1. A resident of Canada shall be exempt from United 
States tax upon compensation for personal (including profes- 
sional) services performed during the taxable year within 
the United States of America if he is present therein for a 
period or periods not exceeding a total of 183 days during the 
taxable year and either of the following conditions is met— 

(a) his compensation is received for such personal 
services performed as an officer or employee of a resident, 
or corporation or other entity of Canada or of a per- 
manent establishment in Canada of a United States 
enterprise, or 

(b) his compensation received for such personal serv- 
ices does not exceed $5,000. 

“2. The provisions of paragraph 1 of this article shall ap- 
ply, mutatis mutandis, to a resident of the United States with 
respect to compensation for such personal services performed 
in Canada,” 

(c) By amending Article XI as follows: 

(A) By inserting in paragraph 1 immediately after “in 
respect of income” the words and symbols “(other than 
earned income)” 

(B) By adding the following new paragraph: 

“5. To ensure that the benefit of the reduced rate of 
income tax provided for by this Article is limited to 
persons entitled thereto each contracting State may make 
regulations requiring the withholding in such State of 
an additional amount from income derived from sources 
in the other contracting State.”’ 

(d)"'By striking out paragraph 2 of Article XI, and paragraph 6 
of the Protocol as added by the Convention of June 12, 1950, 
redesignating paragraphs 7, 8, 9, 10, 11 and 12 thereof as para- 
graphs 6, 7, 8, 9, 10, and 11 respectively, and inserting in lieu of 
paragraph 2 of Article XI the following: 

“2. Notwithstanding the provisions of paragraph 1 of this 
Article, income tax in excess of 5 percent shall not be imposed 
by one of the contracting States in respect of dividends paid 
by a corporation organized under the laws of such State, or 
of a political subdivision thereof, to a corporation organized 
under the laws of the other contracting State, or of a political 
subdivision thereof; if, 

(a) during the whole of the taxable year of the payer 
PROTO at least 51 percent of the voting stock of 
such corporation was beneficially owned by the recipient 
corporation either alone or in association with not more 
than three other corporations of such other State, but 
each such recipient corporation must own at least 10 per- 
cent of the yoting stock of the payer corporation; and 
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(b) not more than one-fourth of the gross income 
of the payer corporation (other than a corporation 
the chief. business of which is the making of loans) is 
derived from interest and dividends other than interest 
and dividends received from its subsidiary corporations. 

This paragraph shall not apply if the competent authority 
in the State imposing the tax is satisfied that the corporate 
relationship between the corporations has been arranged or 
is maintained primarily with the intention of taking ad- 
vantage of this paragraph.” 

(e) By adding immediately after Article XIII C the following 

new Article: 
“ARTICLE XIII D 


‘1. In the computation of taxable income for any taxable 
year under the revenue laws of the United States, there shall 
be allowed as a deduction contributions to any organization 
created or organized under the laws of Canada (and consti- 
tuting a charitable organization for the purpose of the income 
iax laws of Canada) if and to the extent, such contributions 
would have been deductible as a charitable contribution 
had such organization been created or organized under the 
laws of the United States: Provided, however, that such 
deduction shall not exceed an amount determined by apply- 
ing to the taxpayer’s taxable income (in the case of a corpora- 
tion) or adjusted gross income (in the case of an individual) 
from sources in Canada the same percentage as is applied by 
Canada to income in determining the limitation of the 
deduction for gifts or contributions to charitable organiza- 
tions of Canada. 

“2. In the computation of taxable income for any taxation 
year under the income tax laws of Canada, there shall be 
allowed as a deduction gifts to any organization created or 
organized under the laws of the United States (and consti- 
tuting a charitable contribution for the purposes of the 
income tax laws of the United States) if and to the extent 
such gifts would have been allowable had such organization 
been a Canadian charitable organization: Provided, however, 
that such deduction shall not exceed an amount determined 
by applying to the taxpayer’s income from sources in the 
United States upon which he is subject to tax in Canada the 
same percentage as is applied by Canada to income in 
determining the limitation of the deduction for such gifts.” 

(f) By adding immediately after Article XIII D, as added by 
this Supplemental Convention, the following new Article: 


“ARTICLE XIII EB 


‘“‘A resident of one of the contracting States who is a bene- 
ficiary of an estate or trust of the other contracting State 
shall be exempt from tax by such other State with respect to 
that portion of any amount paid, credited, or required to be 
distributed by such estate or trust to such beneficiary out of 
income from sources without such other State.” 
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(g) By amending Article XX 2 as follows: 

(A) By striking out clauses (b) and (c) thereof; 

(B) By striking out the designation (d) in clause (d) and 
inserting in lieu thevedf *(b)”; and 

(C) By ‘striking out in clause (b) as so redesignated, 
“Income War Tax Act”’ and inserting in lieu thereof ‘‘Income 
Tax Act”, 

ARTICLE II 


1. The present Supplementary Convention shall be ratified and 
the instruments of ratification shall be exchanged at Washington as 
soon as possible. 

2. The present Supplementary Convention shall become effective 
with respect to taxable years beginning on and after the first day of 
January of the calendar year in which occurs the exchange of the 
instruments of ratification. It shall continue effective indefinitely as 
though it were an integral part of the Convention of March 4, 1942, 
as modified and supplemented by the Convention of June 12, 1950. 

IN WITNESS WHEREOF the above-named Plenipotentiaries have 
signed the present Convention and have affixed thereto their respective 
seals. 


Dong, in duplicate, at Ottawa this 8th day of August 1956. 
For the Government of the United States of America: 
[seaAL] Livrneston T. MercHant 


For the Government of Canada: 
[seat] W, E. Harris 








